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United States Court of Appeals,
Tenth Circuit.

Douglas Allan WOLFGANG, individually, and for
the benefit of Jerrilyn Ann Wolfgang, Plaintiff-Ap-

pellee,
v.

MID-AMERICA MOTORSPORTS, INC., R.E.D.
Racing, Inc., and World of Outlaws, Inc., Defend-

ants-Appellants.
No. 95-3309.

April 28, 1997.

Race car driver who was injured in crash during
practice session prior to race brought action against
racetrack owner, sponsor of race, and governing
body which sanctioned race, alleging that defend-
ants were guilty of wanton conduct in their failure
to provide adequate fire safety and rescue opera-
tions. After defendants' motions for summary judg-
ment were partially granted and partially denied,
898 F.Supp. 783, and jury returned verdict for
plaintiff awarding $1.215 million in total damages,
the United States District Court for the District of
Kansas, G. Thomas Van Bebber, Chief Judge, 914
F.Supp. 434, entered judgment on jury verdict and
denied motions for new trial and to amend judg-
ment. Defendants appealed, and the Court of Ap-
peals, Paul J. Kelly, Jr., Circuit Judge, held that: (1)
motion for summary judgment on wanton conduct
claim had been preserved for review; (2) issue of
whether defendants had acted wantonly in failing to
provide rescue operations was for jury; (3) driver
was intended third-party beneficiary of governing
body's contract with racetrack owner, in which gov-
erning body assumed safety duties; (4) requested
instruction on negligence, which was not issue due
to driver's release, was properly rejected; (5) evid-
ence of driver's fault was properly excluded; (6)
award for loss of service was supported by evid-
ence of economic loss and was not subject to dam-

age cap; and (7) newly discovered evidence did not
warrant new trial.

Affirmed.
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judgment motions raising sufficiency of evidence to
create fact question for jury, which must be re-
newed in motion for judgment as matter of law in
order to preserve issue for review, and those raising
question of law that court must decide, which need
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[4] Federal Courts 170B 643

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(D) Presentation and Reservation in
Lower Court of Grounds of Review

170BVIII(D)2 Objections and Exceptions
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newed claim through motion for judgment as matter
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claim. Fed.Rules Civ.Proc.Rules 50(a)(1), 56, 28
U.S.C.A.
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body which sanctioned race had recklessly disreg-
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actions, as would allow recovery on wanton con-
duct claim under Kansas law, was for jury in action
brought by driver who suffered severe injuries in
fire after crashing, even though sponsor, owner, and
governing body had taken safety precautions; evid-
ence was presented that defendants were particu-
larly aware of increased risk of fire, and that safety
measures taken were inadequate.
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Cited Cases
Under Kansas law, person may sue for damages
resulting from breach of contractual obligation,
even though he was not party to contract and had
no knowledge of it when made, if he was intended
beneficiary of that obligation.

[12] Contracts 95 187(1)

95 Contracts
95II Construction and Operation

95II(B) Parties
95k185 Rights Acquired by Third Persons

95k187 Agreement for Benefit of
Third Person

95k187(1) k. In General. Most
Cited Cases
Under Kansas law, it is not necessary that third
party be identified in contract or at time of contract-
ing in order for third party to be considered inten-
ded beneficiary who may recover for breach of con-
tractual obligation.

[13] Contracts 95 187(1)

95 Contracts
95II Construction and Operation

95II(B) Parties
95k185 Rights Acquired by Third Persons

95k187 Agreement for Benefit of
Third Person

95k187(1) k. In General. Most
Cited Cases

Torts 379 112

379 Torts
379I In General

379k110 Contracts in Relation to Torts
379k112 k. Breach of Contract in General.

Most Cited Cases
(Formerly 379k12)

Under Kansas law, intended beneficiary of contrac-
tual obligation is entitled to recover damages for
breach of obligation either in contract or in tort.

[14] Contracts 95 187(1)

95 Contracts
95II Construction and Operation

95II(B) Parties
95k185 Rights Acquired by Third Persons

95k187 Agreement for Benefit of
Third Person

95k187(1) k. In General. Most
Cited Cases
Under Kansas law, general rules for construction of
contracts are applied in determining intent of con-
tracting parties with respect to whether third party
is intended beneficiary of contract who may bring
action for damages resulting from breach of con-
tractual obligation.

[15] Contracts 95 143(1)

95 Contracts
95II Construction and Operation

95II(A) General Rules of Construction
95k143 Application to Contracts in Gen-

eral
95k143(1) k. In General. Most Cited

Cases

Contracts 95 147(2)

95 Contracts
95II Construction and Operation

95II(A) General Rules of Construction
95k147 Intention of Parties

95k147(2) k. Language of Contract.
Most Cited Cases

Contracts 95 169

95 Contracts
95II Construction and Operation

95II(A) General Rules of Construction
95k169 k. Extrinsic Circumstances. Most

Cited Cases
Under Kansas law, intention of parties to contract
and meaning of contract are to be determined from
instrument itself where terms are plain and unam-
biguous, but court will consider evidence of facts
and circumstances surrounding its execution when
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instrument is ambiguous on its face and requires aid
to clarify its intent.

[16] Contracts 95 143(2)

95 Contracts
95II Construction and Operation

95II(A) General Rules of Construction
95k143 Application to Contracts in Gen-

eral
95k143(2) k. Existence of Ambiguity.

Most Cited Cases
Under Kansas law, contract is “ambiguous”, allow-
ing consideration of facts and circumstances sur-
rounding contract in determining meaning and in-
tent of parties, when words used are insufficient in
sense that contract may be understood to reach two
or more possible meanings.

[17] Contracts 95 187(1)

95 Contracts
95II Construction and Operation

95II(B) Parties
95k185 Rights Acquired by Third Persons

95k187 Agreement for Benefit of
Third Person

95k187(1) k. In General. Most
Cited Cases

Public Amusement and Entertainment 315T
91

315T Public Amusement and Entertainment
315TIII Personal Injuries

315TIII(A) In General
315Tk88 Riding and Racing in General

315Tk91 k. Motor Vehicles. Most
Cited Cases

(Formerly 376k6(7.1) Theaters and Shows)
Under Kansas law, participants in sprint car race
were intended third-party beneficiaries of contract
between governing body which sanctioned race and
racetrack owner, under which governing body had
right to cancel any event due to unsafe racing con-
ditions, and thus, contract gave rise to duty on part

of governing body to ensure that racetrack had ad-
equate fire protection, for breach of which driver
who was injured in crash and resulting fire could
seek damages.

[18] Public Amusement and Entertainment 315T
91

315T Public Amusement and Entertainment
315TIII Personal Injuries

315TIII(A) In General
315Tk88 Riding and Racing in General

315Tk91 k. Motor Vehicles. Most
Cited Cases

(Formerly 376k6(7.1) Theaters and Shows)
Under Kansas law, contract between governing
body which sanctioned race and racetrack owner
which gave governing body right to cancel any
event due to unsafe racing conditions, which gave
rise to duty on part of governing body to provide
adequate fire protection which was enforceable by
participants as third-party beneficiaries, applied not
only to two days of race, but also to practice ses-
sion held on day before race began, and thus, driver
who was injured in crash and resulting fire during
practice session could bring action against govern-
ing body based on breach of duty.

[19] Federal Courts 170B 433

170B Federal Courts
170BVI State Laws as Rules of Decision

170BVI(C) Application to Particular Matters
170Bk433 k. Other Particular Matters.

Most Cited Cases
In diversity case, substance of jury instruction is
matter of state law, but grant or denial of tendered
instruction is governed by federal law.

[20] Federal Civil Procedure 170A 2182.1

170A Federal Civil Procedure
170AXV Trial

170AXV(G) Instructions
170Ak2182 Construction and Effect of

Charge as a Whole
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170Ak2182.1 k. In General. Most
Cited Cases
In assessing whether district court properly exer-
cised its discretion in instructing jury, court of ap-
peals must examine instructions as whole to de-
termine whether they sufficiently cover issues,
facts, and evidence in case.

[21] Federal Courts 170B 776

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)1 In General

170Bk776 k. Trial De Novo. Most
Cited Cases
Ultimate question of whether jury was properly in-
structed is question of law which Court of Appeals
reviews de novo.

[22] Federal Courts 170B 796

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)3 Presumptions

170Bk796 k. Instructions. Most Cited
Cases
When trial court's instruction accurately states ap-
plicable law, it is fundamental that reviewing court
presumes jury to have correctly followed that in-
struction.

[23] Automobiles 48A 17

48A Automobiles
48AI Control, Regulation, and Use in General

48Ak17 k. Injuries from Defects in Private
Premises. Most Cited Cases
Negligence instruction which was requested by
racetrack owner, sponsor of race, and governing
body which sanctioned race was properly rejected
in action brought by race car driver, who was in-
jured in crash and fire; negligence was no longer is-
sue, as defendants had been granted summary judg-
ment on basis of release signed by driver, and in-

struction given on wantonness, which was only is-
sue remaining, accurately stated law.

[24] Evidence 157 146

157 Evidence
157IV Admissibility in General

157IV(D) Materiality
157k146 k. Tendency to Mislead or Con-

fuse. Most Cited Cases

Federal Courts 170B 823

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk823 k. Reception of Evidence.
Most Cited Cases
Decision to exclude evidence on basis that its pro-
bative value is substantially outweighed by danger
of unfair prejudice is within sound discretion of tri-
al court, and will not be reversed absent clear abuse
of discretion. Fed.Rules Evid.Rule 403, 28 U.S.C.A
.

[25] Federal Courts 170B 823

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk823 k. Reception of Evidence.
Most Cited Cases
District court's decision on whether to exclude
evidence on basis that its probative value is sub-
stantially outweighed by danger of unfair prejudice
will not be disturbed absent definite and firm con-
viction that lower court made clear error of judg-
ment or exceeded bounds of permissible choice in
circumstances. Fed.Rules Evid.Rule 403, 28
U.S.C.A.

[26] Evidence 157 146

157 Evidence
157IV Admissibility in General
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157IV(D) Materiality
157k146 k. Tendency to Mislead or Con-

fuse. Most Cited Cases

Evidence 157 359(5)

157 Evidence
157X Documentary Evidence

157X(C) Private Writings and Publications
157k359 Photographs and Other Pictures;

Sound Records and Pictures
157k359(5) k. Sound Records in Gen-

eral. Most Cited Cases

Evidence 157 359(6)

157 Evidence
157X Documentary Evidence

157X(C) Private Writings and Publications
157k359 Photographs and Other Pictures;

Sound Records and Pictures
157k359(6) k. Motion Pictures. Most

Cited Cases
Trial court did not abuse its discretion in excluding
audio and videotapes containing admissions by race
car driver, who suffered severe injuries in crash, in
driver's action to recover for injuries on basis that
probative value of tapes was substantially out-
weighed by danger of unfair prejudice; tapes would
have improperly injected issue of driver's fault into
jury's deliberations. Fed.Rules Evid.Rule 402, 28
U.S.C.A.

[27] Evidence 157 146

157 Evidence
157IV Admissibility in General

157IV(D) Materiality
157k146 k. Tendency to Mislead or Con-

fuse. Most Cited Cases
Relevant evidence may be excluded if its probative
value is substantially outweighed by danger of un-
fair prejudice. Fed.Rules Evid.Rule 403, 28
U.S.C.A.

[28] Public Amusement and Entertainment 315T
152

315T Public Amusement and Entertainment
315TIII Personal Injuries

315TIII(C) Actions
315Tk151 Admissibility of Evidence

315Tk152 k. In General. Most Cited
Cases

(Formerly 376k6(6) Theaters and Shows)
Release signed by race car driver was irrelevant to
driver's wantonness claim under Kansas law against
owner of racetrack and sponsor of race, and was
properly excluded from evidence; issues of assump-
tion of risk and comparative fault were not issues in
case.

[29] Evidence 157 146

157 Evidence
157IV Admissibility in General

157IV(D) Materiality
157k146 k. Tendency to Mislead or Con-

fuse. Most Cited Cases
Evidence of race car driver's fault in connection
with crash in which he suffered injuries was not
only irrelevant to his wantonness claim asserted un-
der Kansas law against racetrack and sponsor, in
which driver sought to recover for injuries caused
by excessive burns which resulted from inadequate
firefighting capabilities at racetrack, but was also
highly prejudicial, and was properly excluded.
Fed.Rules Evid.Rule 403, 28 U.S.C.A.

[30] Public Amusement and Entertainment 315T
152

315T Public Amusement and Entertainment
315TIII Personal Injuries

315TIII(C) Actions
315Tk151 Admissibility of Evidence

315Tk152 k. In General. Most Cited
Cases

(Formerly 376k6(24) Theaters and Shows)
Evidence that race car driver who was injured in
crash and ensuing fire had failed to use head net
was not relevant to driver's wantonness claim
against racetrack owner and sponsor of race, in
which driver alleged that inadequate firefighting
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capabilities had caused his burns, and was properly
excluded; lack of headnet contributed to head injur-
ies and not to burns, and driver admitted that he
was responsible for his head injuries and was not
seeking recovery for them.

[31] Public Amusement and Entertainment 315T
152

315T Public Amusement and Entertainment
315TIII Personal Injuries

315TIII(C) Actions
315Tk151 Admissibility of Evidence

315Tk152 k. In General. Most Cited
Cases

(Formerly 376k6(24) Theaters and Shows)
Evidence that race car driver had used plastic fuel
filter was properly excluded from action in which
driver sought to recover under wantonness theory
for injuries suffered in crash, based on failure of
racetrack owner and sponsor to provide adequate
firefighting capabilities; use of filter could not have
been sole cause of driver's injuries, particularly in
light of evidence of inadequate fire protection cap-
abilities.

[32] Public Amusement and Entertainment 315T
152

315T Public Amusement and Entertainment
315TIII Personal Injuries

315TIII(C) Actions
315Tk151 Admissibility of Evidence

315Tk152 k. In General. Most Cited
Cases

(Formerly 376k6(24) Theaters and Shows)
Evidence that race car driver had taken extra lap at
high speed, during which crash occurred, was irrel-
evant to issue of whether racetrack owner and spon-
sor of race had failed to adequately respond to fire
which resulted from crash, which formed basis of
driver's wantonness claim, and was properly ex-
cluded.

[33] Federal Courts 170B 776

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)1 In General

170Bk776 k. Trial De Novo. Most
Cited Cases
District court's determination of state law in di-
versity action is reviewed de novo.

[34] Husband and Wife 205 209(3)

205 Husband and Wife
205VI Actions

205k206 Rights of Action by Husband or
Wife or Both

205k209 For Torts
205k209(3) k. Personal Injuries to

Wife Resulting in Loss of Services or Consortium,
Impairment of Earning Capacity, or Expenses. Most
Cited Cases

Husband and Wife 205 209(4)

205 Husband and Wife
205VI Actions

205k206 Rights of Action by Husband or
Wife or Both

205k209 For Torts
205k209(4) k. Personal Injuries to

Husband. Most Cited Cases
Under Kansas law, loss or impairment of married
person's ability to perform services in household
and in discharge of domestic duties, for which per-
son may recover damages, encompass both per-
formance of acts of manual labor about house and
performance of matrimonial, conjugal, and connu-
bial acts and duties, and thus, there is both econom-
ic and noneconomic component to loss of services
damages. K.S.A. 23-205.

[35] Damages 115 185(1)

115 Damages
115IX Evidence

115k183 Weight and Sufficiency
115k185 Personal Injuries and Physical
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Suffering
115k185(1) k. In General. Most Cited

Cases
Under Kansas law, plaintiff in personal injury ac-
tion is not required to prove his losses to mathemat-
ical certainty, and in such cases, triers of fact are
presumed to be capable of converting losses into
monetary equivalents on basis of their own experi-
ences and knowledge.

[36] Damages 115 127.70

115 Damages
115VII Amount Awarded

115VII(B) Injuries to the Person
115k127.69 Expenses Of, and Loss of

Services Performed By, Injured Person
115k127.70 k. In General. Most Cited

Cases
(Formerly 115k133)

Award of $65,000 for loss of service to race car
driver who was injured in crash was supported by
evidence of loss of economic services resulting
from injuries, and thus was not subject to statutory
cap on noneconomic damages under Kansas law;
evidence that driver was unable to help his wife
with their four children or do any work around
house was sufficient to give jury basis, using their
own experiences and knowledge, to assign monet-
ary value to those lost services. K.S.A. 23-205,
60-19a02.

[37] Evidence 157 382

157 Evidence
157X Documentary Evidence

157X(D) Production, Authentication, and Ef-
fect

157k382 k. Determination of Question of
Admissibility. Most Cited Cases

Federal Courts 170B 823

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent

170BVIII(K)4 Discretion of Lower Court
170Bk823 k. Reception of Evidence.

Most Cited Cases
Whether sufficient foundation was laid for admis-
sion of documentary evidence is determination
which is within sound discretion of trial court, and
it will not be disturbed absent clear showing of ab-
use.

[38] Damages 115 177

115 Damages
115IX Evidence

115k164 Admissibility
115k177 k. Expenses. Most Cited Cases

Records of medical treatment received by race car
driver who sought to recover for burn-related injur-
ies suffered after crash were properly admitted,
even though some of records contained bills for
treatment of nonburn related injuries which were
not compensable.

[39] Federal Civil Procedure 170A 2313

170A Federal Civil Procedure
170AXVI New Trial

170AXVI(A) In General
170Ak2313 k. Discretion of Court. Most

Cited Cases

Federal Courts 170B 825.1

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk825 New Trial or Rehearing
170Bk825.1 k. In General. Most

Cited Cases
Denial of motion for new trial is within discretion
of trial court and will not be disturbed on appeal ab-
sent manifest abuse of discretion.

[40] Federal Civil Procedure 170A 2350.1

170A Federal Civil Procedure
170AXVI New Trial
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170AXVI(B) Grounds
170Ak2350 Newly Discovered Evidence

170Ak2350.1 k. In General. Most
Cited Cases
In order to obtain new trial based on newly dis-
covered evidence, moving party must show that (1)
evidence was newly discovered since trial, (2) he
was diligent in discovering evidence, (3) newly dis-
covered evidence is not merely cumulative or im-
peaching, (4) newly discovered evidence would
have been material, and (5) new trial with newly
discovered evidence would probably produce dif-
ferent result.

[41] Federal Civil Procedure 170A 2353

170A Federal Civil Procedure
170AXVI New Trial

170AXVI(B) Grounds
170Ak2350 Newly Discovered Evidence

170Ak2353 k. Sufficiency and Prob-
able Effect of Evidence. Most Cited Cases
Evidence that race car driver, who had obtained re-
covery against racetrack and sponsor of race for in-
juries suffered in crash, had raced successfully in
lesser competitions on two occasions shortly after
receiving jury's verdict, thus refuting his claim that
his racing career was over, did not warrant new trial
on basis of newly discovered evidence; evidence
was not evidence which was in existence at time of
trial but unknown to defendants, and in any event
was cumulative of evidence already presented and
immaterial to issue before jury, which was whether
driver could earn living racing.
*1519 Michael J. Kuckelman (J. Michael Grier and
Lori H. Hill with him on the brief), Blackwell,
Sanders, Matheny, Weary & Lombardi, L.C., Over-
land Park, Kansas, for Defendants-Appellants.

Patrick A. Hamilton (Victor A. Bergman and
Stephen N. Six with him on the brief), Shamberg,
Johnson & Bergman, Chartered, Overland Park,
Kansas, for Plaintiff-Appellee.

Before BALDOCK, KELLY, and LUCERO, Cir-

cuit Judges.

PAUL KELLY, Jr., Circuit Judge.

In this personal injury diversity action, Defendants
Mid-America Motorsports, Inc., R.E.D. Racing,
Inc., and World of Outlaws, Inc. appeal from a final
judgment entered on a jury verdict in favor of
Plaintiff Douglas Allan Wolfgang.FN1 Defendants
also appeal from the partial denial of their summary
judgment motion, and the denial of their motions
for new trial and to amend the judgment. We exer-
cise jurisdiction under 28 U.S.C. § 1291 and affirm.

FN1. Mr. Wolfgang filed a motion to dis-
miss Defendants' appeal, pursuant to 10th
Cir. R. 27.1, arguing that by voluntarily
satisfying part of the judgment, Defendants
have acquiesced in the judgment. Because
we find this argument to be without merit,
the motion is DENIED.

Background

On April 3, 1992, Mr. Wolfgang, a professional
race car driver, crashed into a wall during a “media
day” practice session at Lakeside Speedway in
Kansas City, Kansas. The practice session was in
preparation for races scheduled for April 4 and 5,
1992. The races were promoted by Defendant
R.E.D. Racing and sanctioned by Defendant World
of Outlaws. Lakeside Speedway is owned by De-
fendant Mid-America Motorsports.

*1520 Mr. Wolfgang's car hit a tire placed on the
infield at the edge of the track and swerved out of
control into a concrete retaining wall. Mr.
Wolfgang was knocked unconscious. Because of
the design of the car, methanol fuel spilled into the
car's cockpit, pooling at Mr. Wolfgang's feet and
erupting into flames. While there were normally
five to seven firefighters at Lakeside racing events,
only two firefighters were present when Mr.
Wolfgang crashed. These two firefighters had never
trained together and were unfamiliar with sprint car
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design. They had no extrication equipment, other
than pry bars in pickup trucks, and some of their
hand-held fire extinguishers were not designed for
use on a methanol fire. In this confusion, Mr.
Wolfgang sat in his burning car for eight to ten
minutes before other drivers were finally able to ex-
tricate him. He was airlifted to the University of
Kansas Medical Center by helicopter.

Alleging both ordinary and gross negligence in the
handling of the fire, Mr. Wolfgang filed suit against
Mid-America Motorsports; R.E.D. Racing; World
of Outlaws; and ten other defendants, with whom
he subsequently settled. Mid-America Motorsports
and R.E.D. Racing were treated by stipulation as
one entity, “Lakeside Speedway.” Lakeside and
World of Outlaws were the only defendants at trial.

Both defendants moved for summary judgment
based primarily on a Release and Waiver of Liabil-
ity signed by Mr. Wolfgang prior to the accident.
They also argued that they had taken material af-
firmative steps to prevent the sort of injuries
suffered by Mr. Wolfgang, and therefore could not
be found liable for wanton conduct as a matter of
Kansas law. Defendant World of Outlaws conten-
ded that it did not owe a duty to Mr. Wolfgang to
ensure that racetrack owners and promoters
provided adequate fire safety protection. Mr.
Wolfgang also moved for summary judgment, ar-
guing that the Release was void and unenforceable
on public policy grounds, and that World of Out-
laws had a duty arising in both contract and tort.
The district court granted in part and denied in part
both of the summary judgment motions. It ruled
that the Release was valid and enforceable as to Mr.
Wolfgang's ordinary negligence claims, but did not
bar his claims for wanton conduct. The district
court also ruled that whether Defendants' actions
were sufficient to defeat the wanton conduct claim
was a question for the jury. Additionally, the dis-
trict court found that Mr. Wolfgang had presented
enough evidence to show that World of Outlaws
had undertaken a duty to ensure safe racing condi-
tions, including adequate fire protection, during the

practice session at Lakeside Speedway.

The case was tried to a jury on the issue of wanton
conduct. The jury found for Mr. Wolfgang, assess-
ing damages of $1,215,000, and allocating sixty
percent fault to Lakeside and forty percent fault to
World of Outlaws. Defendants filed a motion for
new trial on the basis of newly acquired evidence,
which was denied, and a motion to amend judgment
on the grounds that a portion of the medical dam-
ages awarded were not supported by the evidence,
which was granted in part and denied in part.

Defendants now raise eight issues on appeal, al-
leging pretrial, trial and post-trial errors. Regarding
the district court's pretrial determinations, Defend-
ants contend that it misapplied Kansas law in deny-
ing summary judgment on Mr. Wolfgang's wanton
conduct claim. Defendant World of Outlaws also
argues that the district court erred in denying its
motion for judgment as a matter of law because it
had no legally cognizable duty to provide fire and
rescue services during the practice session at which
Mr. Wolfgang crashed. We affirm the district court
on both rulings.

Defendants next raise three trial errors. They argue
that the district court erred in 1) refusing to instruct
the jury on negligence, 2) excluding as evidence
certain audio and video tape statements by Mr.
Wolfgang, and 3) excluding evidence of the Re-
lease and other testimony which Defendants claim
should have been considered as part of the totality
of circumstances surrounding the crash. We hold
that the district court did not abuse its discretion
with respect to these evidentiary rulings, and there-
fore affirm.

Defendants also allege three errors in the district
court's denial of their requests for *1521 post-trial
relief. Regarding damages, they contend that a
$65,000 award for loss of services damages was
non-economic in nature and therefore in excess of
Kansas' statutory cap, and that the evidence did not
support a significant portion of the medical ex-
penses awarded to Mr. Wolfgang. Finally, Defend-
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ants claim the district court erred in not considering
their motion for new trial based on newly acquired
evidence of Mr. Wolfgang's ability to earn money
as a race car driver. We find these claims meritless.

I.

A. Wanton Conduct

[1][2] Defendants first challenge the district court's
denial of their summary judgment motion on Mr.
Wolfgang's wanton conduct claim, arguing that be-
cause they took certain fire protection measures,
they could not be found wanton as a matter of Kan-
sas law. The denial of summary judgment based on
factual disputes is not properly reviewable on an
appeal from a final judgment entered after trial.
Whalen v. Unit Rig, Inc., 974 F.2d 1248, 1250-51
(10th Cir.), cert. denied, 507 U.S. 973, 113 S.Ct.
1417, 122 L.Ed.2d 787 (1993). “[E]ven if summary
judgment was erroneously denied, the proper re-
dress would not be through appeal of that denial but
through subsequent motions for judgment as a mat-
ter of law ... and appellate review of those motions
if they were denied.” Id. at 1251. Failure to renew a
summary judgment argument-when denial was
based on factual disputes-in a motion for judgment
as a matter of law under Fed.R.Civ.P. 50(a)(1) at
the close of all the evidence is considered a waiver
of the issue on appeal. Allahar v. Zahora, 59 F.3d
693, 695-96 (7th Cir.1995).

[3] By contrast, when the material facts are not in
dispute and the denial of summary judgment is
based on the interpretation of a purely legal ques-
tion, such a decision is appealable after final judg-
ment. Wilson v. Union Pacific R.R. Co., 56 F.3d
1226, 1229 (10th Cir.1995); Ruyle v. Continental
Oil Co., 44 F.3d 837, 841-42 (10th Cir.1994), cert.
denied, 516 U.S. 906, 116 S.Ct. 272, 133 L.Ed.2d
193 (1995). Because of this “critical distinction
between summary judgment motions raising the
sufficiency of the evidence to create a fact question
for the jury and those raising a question of law that

the court must decide,” Ruyle, 44 F.3d at 842,
prudent counsel will not rely on their own interpret-
ations of whether an issue is purely a question of
law or fact. Out of an abundance of caution, and
good trial practice, counsel should renew summary
judgment grounds in a Rule 50 motion for judgment
as a matter of law at the close of all the evidence,
and again, if necessary, after the jury has returned a
verdict and the trial has concluded.

Defendants argue that the district court's denial of
their summary judgment motion was based on an
erroneous interpretation of a purely legal question.
Citing Ruyle, they argue that the denial of their
summary judgment motion is therefore appealable.
It is clear from the record,FN2 however, that the
district court recognized the genuine factual dis-
putes raised by Mr. Wolfgang's evidence, and
denied summary judgment on that basis. Thus, we
may only review Defendants' claims if they were
renewed in a Rule 50 motion at the close of all the
evidence.

FN2. Mr. Wolfgang filed a ten-volume
Supplemental Appendix which Defendants
claim contains deposition testimony not
properly before us on appeal. We have not
reviewed this supplemental material, nor
have we relied on it in any way. All refer-
ences to the record are from Appellants'
Appendix.

[4] Rule 50 provides that “[m]otions for judgment
as a matter of law may be made at any time before
submission of the case to the jury. Such a motion
shall specify the judgment sought and the law and
the facts on which the moving party is entitled to
the judgment.” Fed.R.Civ.P. 50(a)(2). At the close
of Plaintiff's case, Defendants made a written Rule
50 motion for judgment as a matter of law on sever-
al grounds, but did not mention any of the argu-
ments previously advanced in their summary judg-
ment motion. At the close of all the evidence, De-
fendants orally renewed their Rule 50 motion on
the same grounds they asserted at the close of
Plaintiff's evidence, and on the basis that the evid-
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ence precluded a finding of recklessness. In the
context of this trial, this can only be a *1522 refer-
ence to Mr. Wolfgang's wanton conduct claim. We
find that Defendants preserved this issue in their
motion for judgment as a matter of law under Rule
50(a)(1).FN3

FN3. MR. GRIER [Defense counsel]: I re-
new the Rule 50 motion basically on the
same areas that we discussed on the
plaintiffs' case on Friday, with the addition
that there has now been evidence that the
defendants' conduct was not reckless and
that evidence has not been controverted
and for that reason we would also request a
motion for judgment as a matter of law as
to all the defendants.

Tr.1974. While this reference to reck-
lessness was sufficient to preserve the is-
sue in the context of this trial, a much
clearer indication of the facts and law
upon which the Rule 50 motion relies
would be preferable.

We review the district court's denial of judgment as
a matter of law de novo. Sheets v. Salt Lake County,
45 F.3d 1383, 1387 (10th Cir.), cert. denied, 516
U.S. 817, 116 S.Ct. 74, 133 L.Ed.2d 34 (1995). Ac-
cordingly, we must determine whether there is
evidence upon which the jury could have properly
found a verdict for the nonmoving party. Magnum
Foods v. Continental Cas. Co., 36 F.3d 1491, 1503
(10th Cir.1994). “[W]e may find error in the denial
of such a motion only if the evidence points but one
way and is susceptible to no reasonable inferences
supporting the party opposing the motion.” Haines
v. Fisher, 82 F.3d 1503, 1510 (10th Cir.1996). The
evidence and inferences therefrom must be con-
strued most favorably to the nonmoving party; we
may not weigh the evidence, pass on the credibility
of witnesses, or substitute our judgment for that of
the jury. Magnum Foods, 36 F.3d at 1503. In di-
versity cases, federal law governs the appropriate-
ness of a Rule 50 motion, while the substantive law
of the forum state controls the analysis of the un-

derlying claims. Lyon Dev. Co. v. Business Men's
Assurance Co., 76 F.3d 1118, 1121-22 (10th
Cir.1996).

[5][6] Under Kansas law, a finding of liability for
wanton conduct requires proof of two distinct men-
tal attitudes in the defendant-a realization of the im-
minence of danger and a reckless disregard or com-
plete indifference for the probable consequences of
the defendant's conduct. Boaldin v. University of
Kansas, 242 Kan. 288, 747 P.2d 811, 814 (1987);
Friesen v. Chicago, Rock Island & Pac. R.R., 215
Kan. 316, 524 P.2d 1141, 1148 (1974); Muhn v.
Schell, 196 Kan. 713, 413 P.2d 997, 1000 (1966).
Whether a defendant's conduct constitutes wanton-
ness necessarily depends on the facts and circum-
stances of each case. Friesen, 524 P.2d at 1147;
Muhn, 413 P.2d at 1000.

The district court found that Defendants were aware
of the imminence of danger-accidents are inevitable
in sprint car racing and fires can occur as a result of
such accidents. Defendants have not challenged this
finding. The district court also held, however, that
there were genuine issues of material fact with re-
spect to whether Defendants recklessly disregarded
or were indifferent to the consequences of their ac-
tions, and submitted that issue to the jury. Citing
Friesen, Defendants argue that this holding is a
misapplication of Kansas law.

Friesen involved a train-truck collision. While in-
quiring whether the defendant railroad had exhib-
ited the necessary mental attitude of reckless dis-
regard in not making safety improvements at the
railroad crossing, the Kansas Supreme Court stated
that “it is sound reasoning that a token effort to pre-
vent a collision would not avoid liability under this
phrase, while definite acts which materially lessen
the chances of a collision would avoid liability.”
524 P.2d at 1148. The facts indicated several steps
taken by the railroad which were aimed at prevent-
ing a collision: (1) it had installed additional warn-
ing devices at the crossing, such as flashing lights
and bells in addition to the crossbucks required by
statute; (2) it was cooperating fully with the State
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Highway Commission in further upgrading the
crossing protection, subject to approval by the Bur-
eau of Public Roads; (3) the engineer was maintain-
ing a proper lookout; (4) the engine whistle soun-
ded; (5) the engine bell sounded; (6) the engine
headlight was burning, even though it was daylight,
making the engine more visible; and (7) the flash-
ing lights and bells were operating. Id. The court
found it undisputable that these acts constituted a
material effort on the part of the railroad to prevent
a collision. Id.

*1523 [7] In this case, Defendants claim it is un-
controverted that they took the following steps to
prevent injuries such as those suffered by Mr.
Wolfgang: (1) they provided two trained and exper-
ienced firefighters; (2) those firefighters were
clothed in appropriate firefighting gear or had it im-
mediately available; (3) the firefighters had appro-
priate fire extinguishing equipment and agents; (4)
they provided a wrecker to assist in rescue efforts;
(5) they provided an ambulance with medical per-
sonnel that properly treated Mr. Wolfgang; and (6)
Defendants' personnel immediately called for a
helicopter.

[8] Defendants argue that under Friesen, taking
such affirmative steps negates the required mental
attitude of reckless disregard or indifference as a
matter of law. Defendants essentially argue that un-
der Kansas law, taking any steps of a preventive
nature automatically negates a finding of reckless-
ness. Friesen is not so broad. A defendant's pre-
ventive measures must materially lessen the
chances of the injury suffered by the plaintiff-a de-
termination which “is so dependent upon the partic-
ular circumstances of each case as not to be sus-
ceptible of a general statement.” Friesen, 524 P.2d
at 1148. Defendants contend that their preventive
measures were material because without them, Mr.
Wolfgang would not have survived. In this case,
however, materiality is not dependent on whether
Mr. Wolfgang survived the accident. Rather, the
question is whether, under the facts and circum-
stances of this case, a reasonable jury could only

come to one conclusion-that Defendants' actions
materially lessened the chances of a sprint car
driver being severely burned due to the inability to
rescue him after a crash.

Mr. Wolfgang presented evidence that Defendants
were particularly aware of the increased risk of fire
with methanol-fueled sprint cars running at
Lakeside Speedway's asphalt track-all other
Lakeside events featured gasoline-fueled cars, and
sprint cars usually ran on dirt tracks where spilled
methanol fuel is less likely to be ignited by sparks.
His evidence showed that five to seven firefighters
were normally present at Lakeside events. Thus,
Mr. Wolfgang argues, providing only two firefight-
ers when the risk of fire was heightened cannot be
considered a material step. In fact, according to Mr.
Wolfgang, the lack of additional firefighters forced
the two who were present to continually leave the
burning car to run back to their truck for more fire
extinguishers, further delaying the rescue. He
presented evidence that the two firefighters did not
know exactly what fire equipment was present or
where it was located, had never trained together,
were not coordinated in their rescue efforts, and
were unfamiliar with the fuel line design used in
sprint cars. Mr. Wolfgang also presented evidence
that Defendants' “appropriate fire extinguishing
equipment and agents” were in reality two pickup
trucks with pry bars (not extrication equipment) and
some hand-held fire extinguishers, some of which
were not intended for a methanol fire. Mr.
Wolfgang further argues that Defendants' remaining
three steps were immaterial under the circum-
stances because the wrecker, ambulance and heli-
copter had nothing to do with putting out the fire
which caused his burns.

From the facts and circumstances of this case,
which we must view in the light most favorable to
Mr. Wolfgang, Magnum Foods, 36 F.3d at 1503;
Friesen, 524 P.2d at 1147, we cannot conclude that
the evidence was “susceptible to no reasonable in-
ferences supporting” Mr. Wolfgang. Haines, 82
F.3d at 1510. Because there was more than enough
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evidence upon which the jury could have properly
found a verdict for Mr. Wolfgang, Magnum Foods,
36 F.3d at 1503, the district court correctly denied
Defendants' motion for judgment as a matter of law.

B. World of Outlaws' Duty

[9][10] Defendant World of Outlaws argues that the
district court erred in denying its motion for judg-
ment as a matter of law under Fed.R.Civ.P. 50(a)(1)
because it is merely a sanctioning body for sprint
car races, and that as such, it owed no duty to
provide or ensure adequate fire protection for sprint
car drivers. The district court ruled, however, that
there was sufficient evidence to show that World of
Outlaws owed a duty to Mr. Wolfgang to ensure
safe racing conditions on the day of the crash. The
*1524 existence of a legal duty is a question of law
to be determined by the court. McGee v. Chalfant,
248 Kan. 434, 806 P.2d 980, 983 (1991);
Durflinger v. Artiles, 234 Kan. 484, 673 P.2d 86, 91
(1983). We review questions of law de novo, EEOC
v. Wiltel, Inc., 81 F.3d 1508, 1513 (10th Cir.1996),
and we are not constrained by the district court's
conclusions, but may affirm the district court on
any legal ground supported by the record. United
States v. Taylor, 97 F.3d 1360, 1364 (10th
Cir.1996).

Defendants Mid-America Motorsports and World
of Outlaws contracted to stage sprint car races at
Lakeside Speedway on April 4 and 5, 1992. They
entered into a standard contract, written by World
of Outlaws, which Mid-America Motorsports was
not permitted to change or deviate from in any way.
In the section of the contract detailing the services
World of Outlaws would provide, paragraph 10
states: “Designated World of Outlaws officials shall
have the right to cancel any event due to unsafe ra-
cing conditions.” Mr. Wolfgang alleged that this
provision created a contractual obligation on the
part of World of Outlaws to ensure that racing con-
ditions were safe, and that as a participating driver,
he was a third-party beneficiary to this provision in
the contract. World of Outlaws counters that Mr.

Wolfgang was not a third-party beneficiary to this
contract, and that even if he was, the contract only
covered the actual race days of April 4 and 5, and
not the media day practice session on April 3 dur-
ing which the crash occurred.

[11][12][13] A person may sue for damages result-
ing from the breach of a contractual obligation,
even though he was not a party to the contract and
had no knowledge of it when made, if he was an in-
tended beneficiary of that obligation. Cornwell v.
Jespersen, 238 Kan. 110, 708 P.2d 515, 520 (1985);
Keith v. Schiefen-Stockham Ins. Agency, 209 Kan.
537, 498 P.2d 265, 273 (1972). It is not necessary
that the third party be identified in the contract or at
the time of contracting in order to be an intended
beneficiary. Noller v. GMC Truck & Coach Div., 13
Kan.App.2d 13, 760 P.2d 688, 697 (1988), aff'd in
part, rev'd in part, 244 Kan. 612, 772 P.2d 271
(1989). Such a plaintiff is entitled to recover either
in contract or in tort. Keith, 498 P.2d at 269.

[14][15][16] In determining the intent of the con-
tracting parties with respect to whether a third party
is an intended beneficiary, we must apply the gen-
eral rules for construction of contracts. Fasse v.
Lower Heating & Air Conditioning, 241 Kan. 387,
736 P.2d 930, 933 (1987); Cornwell, 708 P.2d at
521. The intention of the parties and the meaning of
the contract are to be determined from the instru-
ment itself where the terms are plain and unam-
biguous. Fasse, 736 P.2d at 933; Martin v. Ed-
wards, 219 Kan. 466, 548 P.2d 779, 785-86 (1976).
However, we will consider evidence of the facts
and circumstances surrounding its execution when
the instrument is ambiguous on its face and requires
aid to clarify its intent. Martin, 548 P.2d at 786. “A
contract is ambiguous when the words used to ex-
press the meaning and intention of the parties are
insufficient in the sense the contract may be under-
stood to reach two or more possible meanings.”
Fasse, 736 P.2d at 933.

[17] The contract between World of Outlaws and
Mid-America Motorsports merely states that World
of Outlaws officials “shall have the right to cancel
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any event due to unsafe racing conditions.” As an
initial matter, we think it unassailable that the ad-
equacy of fire protection for drivers is contem-
plated in the phrase “unsafe racing conditions.”
Second, World of Outlaws officials-the contracting
party-are not actually racing on the track during an
event, so “unsafe racing conditions” can only reas-
onably refer to the World of Outlaws member-
drivers and the race-going public who may be
trackside watching the race. Thus, the instrument
could be construed as clearly and unambiguously
expressing the parties' intent that “safe racing con-
ditions” benefit drivers such as Mr. Wolfgang. See
Fasse, 736 P.2d at 933-34 (contract provision made
reference to “wages,” with no mention of employ-
ees; court found it clear and unambiguous that em-
ployees were intended beneficiaries). It is certainly
not a clear and unambiguous expression that the
parties did not intend to benefit the race car drivers.
See Noller, 772 P.2d at 275.

*1525 At best, for Defendants' sake, the contract is
ambiguous. In that case, we look to the evidence
adduced at trial to determine if the race car drivers
were intended beneficiaries. See Martin, 548 P.2d
at 786. In his trial testimony, Ted Johnson, Presid-
ent of World of Outlaws, admitted that paragraph
10 imposed on World of Outlaws an obligation to
ensure safe racing conditions, and that the drivers
were the direct beneficiaries of that obligation. Mr.
Johnson also acknowledged that the presence of ad-
equate fire fighting equipment was one of the re-
quirements for a race track to be safe, and admitted
that World of Outlaws had a responsibility to its
member drivers to bring them only to racetracks
that had adequate fire fighting capabilities. Mr.
Johnson further testified that if a track did not have
adequate fire fighting capabilities as part of its
safety equipment, World of Outlaws drivers would
be unnecessarily exposed to excessive danger.
Thus, whether we consider such extrinsic evidence
to clarify this ambiguous contract provision, or con-
strue the provision as a clear and unambiguous ex-
pression of the parties' intent, we reach the same
conclusion: Mr. Wolfgang, as a World of Outlaws

sprint car driver, was an intended beneficiary of the
contract between World of Outlaws and Mid-
America Motorsports. See Cornwell, 708 P.2d at
521 (not prejudicial to consider extrinsic evidence
to interpret clear and unambiguous contract because
court arrived at same result).

[18] As to Defendants' argument that the contract
only covered the race dates of April 4 and 5, but not
the practice session on April 3, we are not per-
suaded. While the contract specifically states that
the agreement is for the races on April 4 and 5, the
contract as a whole unambiguously contemplates
performance prior to the actual race dates. In addi-
tion, the record clearly indicates that World of Out-
laws was performing under the terms of the con-
tract on April 3. For example, the contract required
World of Outlaws to furnish press release materials
and inform the national publications of the event.
Ted Johnson testified that the April 3 practice ses-
sion was a “media day,” arranged specifically to
promote the April 4 and 5 races. He testified that
both he and the promoter agreed that it would be
good to have the World of Outlaws drivers practice
on the new asphalt track and take part in the press
conference. The contract required World of Out-
laws to provide drivers from its membership. Ted
Johnson testified that he told his drivers he had ar-
ranged a practice session for them the day before
the races and that many of those drivers attended
that session. He also testified that he specifically re-
quested Mr. Wolfgang to come to the practice ses-
sion and to participate in the press conference. The
contract provided that World of Outlaws would
provide a flagman if requested, and Mr. Johnson
testified that a World of Outlaws official served as
a flagman for the practice session.

Finally, and most tellingly for purposes of Mr.
Wolfgang's status as an intended beneficiary, under
the terms of the contract, World of Outlaws was to
cancel “any event” if the racing conditions were un-
safe. Ted Johnson testified that his expectations re-
garding safe racing conditions in general, and fire
protection in particular, were exactly the same at a
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practice session as they would be at a race. The re-
cord is clear that the parties intended that the
drivers benefit from safe racing conditions both at
the races themselves and at the media day practice
session held one day earlier to promote those races.
We therefore hold that World of Outlaws owed a
legal duty to its member-drivers to ensure that
Lakeside Speedway had adequate fire protection on
the day Mr. Wolfgang crashed.

II.

A. Negligence Instruction

[19][20][21] Defendants argue that the district court
erred in refusing to give a jury instruction which
defined negligence. In a diversity case, the sub-
stance of a jury instruction is a matter of state law,
but the grant or denial of a tendered instruction is
governed by federal law. City of Wichita v. United
States Gypsum Co., 72 F.3d 1491, 1494-95 (10th
Cir.1996). We review the district court's refusal to
give a particular jury instruction for abuse of dis-
cretion. United States v. Voss, 82 F.3d 1521, 1529
(10th Cir.), cert. denied, *1526--- U.S. ----, 117
S.Ct. 226, 136 L.Ed.2d 158 (1996). In assessing
whether the court properly exercised that discre-
tion, we must examine the instructions as a whole
to determine whether they sufficiently cover the is-
sues, facts and evidence in the case. Id. The ulti-
mate question of whether the jury was properly in-
structed is a question of law which we review de
novo. Id.; United States v. Lee, 54 F.3d 1534, 1536
(10th Cir.), cert. denied, 516 U.S. 895, 116 S.Ct.
247, 133 L.Ed.2d 173 (1995).

[22][23] Because Defendants had already been
granted summary judgment on Mr. Wolfgang's neg-
ligence claim, by operation of the Release, negli-
gence was no longer an issue in the case. The only
remaining standard of care was wantonness, on
which the jury was properly instructed. Defendants
argue, however, that based on the conduct evidence
admitted at trial, the jury could have concluded that

they were only negligent, but not wanton, and
therefore not liable in this case. Since it was not in-
structed on negligence, Defendants contend the jury
simply labeled any wrongful conduct “wanton,” re-
gardless of whether such a label was warranted.
Their argument is essentially that the jury failed to
follow the court's wantonness instruction-an in-
struction which Defendants have not challenged.
When the trial court's instruction accurately states
the applicable law, however, it is fundamental that
we presume the jury to have correctly followed that
instruction. Francis v. Franklin, 471 U.S. 307, 324
n. 9, 105 S.Ct. 1965, 1976 n. 9, 85 L.Ed.2d 344
(1985); Parker v. Randolph, 442 U.S. 62, 73, 99
S.Ct. 2132, 2139, 60 L.Ed.2d 713 (1979).

Defendants argue that negligence was not entirely
out of the case, because it was available to them as
a defense to Mr. Wolfgang's wantonness claim. Cit-
ing Perlmutter v. United States Gypsum Co., 4 F.3d
864, 872 (10th Cir.1993), they contend that failure
to instruct the jury on this “defense” was reversible
error. Defendants reliance on Perlmutter is mis-
placed. In Perlmutter, a products liability action,
the defendant had presented evidence of an unfore-
seeable intervening cause. Id. We held that because
an unforseeable intervening cause is a defense to a
products liability action, it was error for the court to
refuse the defendant's tendered instruction. Id.

In this case, however, negligence is not a defense to
a wanton conduct claim. Rather, negligence was an
alternate theory under which Mr. Wolfgang might
have recovered. The Release was the only defense
in the case-a defense which Defendants success-
fully invoked. We hold that the district court did
not abuse its discretion in refusing Defendants'
tendered negligence instruction because negligence
was not an issue in the case. Viewing the instruc-
tions as a whole, we are satisfied that the district
court's instructions accurately stated the law based
on the facts and evidence presented at trial.

B. Exclusion of Evidence
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[24][25] Defendants claim that the district court
erred in excluding evidence of admissions made by
Mr. Wolfgang which were contained in audio and
video tapes of speeches he gave after his accident.
The district court allowed Defendants to use the
transcript of one of the tapes to cross-examine Mr.
Wolfgang, but refused to admit the tapes them-
selves, ruling that they would be unfairly prejudi-
cial because they went to Mr. Wolfgang's compar-
ative fault, an issue not in the case. Fed.R.Evid. 403
. The decision to exclude evidence under Rule 403
is within the sound discretion of the trial court, and
will not be reversed by this court absent a clear ab-
use of discretion. Getter v. Wal-Mart Stores, 66
F.3d 1119, 1124 (10th Cir.1995), cert. denied, 516
U.S. 1146, 116 S.Ct. 1017, 134 L.Ed.2d 97 (1996).
Under this standard, we will not disturb the district
court's decision absent a “definite and firm convic-
tion that the lower court made a clear error of judg-
ment or exceeded the bounds of permissible choice
in the circumstances.” Boughton v. Cotter Corp., 65
F.3d 823, 832 (10th Cir.1995) (quoting McEwen v.
City of Norman, 926 F.2d 1539, 1553 (10th
Cir.1991)).

Defendants argue that the fact that the audio and
video tapes may also be relevant to an issue not in
the case does not preclude their use if they are rel-
evant for another, permissible purpose. They argue
that the tapes are admissions of a party-opponent,
*1527 admissible under Fed.R.Evid. 801(d)(2)(A),
and that these admissions are highly relevant be-
cause they rebut Mr. Wolfgang's theory of causa-
tion. Citing Auto-Owners Ins. Co. v. Jensen, 667
F.2d 714, 722-23 (8th Cir.1981), Defendants con-
tend that it was error to exclude the tapes as sub-
stantive evidence even though they were allowed to
use a transcript of the statements on cross-
examination. In Auto-Owners, however, the district
court ruled that certain tapes were not admissible
because the statements contained therein were not
subject to cross-examination when made. Id. at 722.
The Eighth Circuit reversed because Rule
801(d)(2)(A) does not require the availability of
contemporaneous cross-examination for a statement

to be admissible as substantive evidence. Id.
Neither court did a Rule 403 analysis.

[26][27] In this case, the district court's decision to
exclude the tapes was based on a determination that
the tapes were unfairly prejudicial because they
would improperly inject the issue of Mr.
Wolfgang's fault into the jury's deliberations. Thus,
even though the tapes may have met the require-
ments for admissibility under Rule 801(d)(2)(A),
this does not guarantee their admission in every
case. Relevant evidence may be excluded if it fails
the Rule 403 analysis. United States v. Pinalto, 771
F.2d 457, 459 (10th Cir.1985). That determination
is left to the sound discretion of the trial court. Id.
at 460. Here, the district court allowed Defendants
to use the transcript of one of the tapes to cross-
examine Mr. Wolfgang, but Defendants chose not
to do so. Defendants chose not to recall Mr.
Wolfgang, nor did they attempt to introduce the
tapes through any other witness during their case in
chief. Only after they were finished with all their
witnesses did they attempt to introduce the tapes in-
to evidence, which the district court held would be
unfairly prejudicial. On this record, we cannot say
that the district court made a clear error of judg-
ment or exceeded the bounds of permissible choice
in the circumstances. Boughton, 65 F.3d at 832.
The district court did not abuse its discretion in ex-
cluding the tapes.

Defendants also claim that several pieces of evid-
ence purporting to show the totality of the circum-
stances surrounding the crash were improperly ex-
cluded. They argue that the district court should
have admitted evidence of (1) the Release; (2) Mr.
Wolfgang's fault; (3) Mr. Wolfgang's failure to use
a headnet; (4) the use of a plastic fuel filter; and (5)
Mr. Wolfgang's disregard for the checkered flag
which caused him to take an extra lap at high speed.
The district court excluded this evidence because it
primarily concerned assumption of risk and com-
parative fault, issues not in the case.

[28][29][30][31][32] Defendants argue that under
State v. Gordon, 219 Kan. 643, 549 P.2d 886, 895
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(1976), even though this evidence touched upon
Mr. Wolfgang's own fault, it should have been ad-
mitted as one of the circumstances to be considered
in determining the issue of causation. However, in
State v. Betts, 214 Kan. 271, 519 P.2d 655 (1974),
cited in Gordon, the Kansas Supreme Court held
that in a wantonness case, liability could only be
negated if the plaintiff's actions were the sole cause
of his injuries. Id. 519 P.2d at 661. Thus, if the
evidence does not support such a finding, the trial
court is not required to instruct the jury to consider
the plaintiff's actions. Id. In this case, Defendants
were already granted full use of the Release as a de-
fense to Mr. Wolfgang's negligence claims, and it
was irrelevant to the claim of wanton conduct. Mr.
Wolfgang admitted pretrial that the accident itself
was his fault, but the issue in the case was not the
cause of his accident, but the cause of his extensive
burns. Thus, evidence of Mr. Wolfgang's fault with
regard to the crash was not only irrelevant, but also
highly prejudicial. Mr. Wolfgang's failure to use the
headnet contributed to his head injuries, not his
burns, and he admitted pretrial that he was respons-
ible for his head injuries and was not seeking re-
covery for them. The use of a plastic fuel filter
could not have been the sole cause of Mr.
Wolfgang's injuries, particularly in light of the
evidence of Defendant's inadequate fire protection
capabilities. Finally, taking an extra lap at speed
was irrelevant to whether Defendants adequately
responded to the fire which resulted from that
crash.

Under Kansas law, a finding of wantonness requires
consideration of all the facts and *1528 circum-
stances surrounding the crash. Friesen, 524 P.2d at
1147. This does not mean, however, that the district
court must admit irrelevant evidence or neglect its
role in determining when relevant evidence is to be
excluded as unfairly prejudicial. The district court
did not abuse its discretion in refusing to admit the
above evidence.

III.

A. Loss of Service Damages

[33] Kansas imposes a statutory cap of $250,000 on
non-economic damages which may be recovered in
personal injury actions. Kan. Stat. Ann. § 60-19a02
(1995). Defendants argue that this cap was ex-
ceeded because the jury awarded Mr. Wolfgang
$150,000 for past non-economic loss and $100,000
for future non-economic loss, along with $65,000
for loss of services. Defendants contend the district
court erred in determining that the $65,000 loss of
services damages were wholly economic in nature
and therefore not subject to the cap. We review the
district court's determination of state law de novo.
Hays v. Jackson Nat'l Life Ins., 105 F.3d 583, 587
(10th Cir.1997).

[34] A married person may recover for the “loss or
impairment of his or her ability to perform services
in the household and in the discharge of his or her
domestic duties.” Kan. Stat. Ann. § 23-205 (1995).
In Cleveland v. Wong, 237 Kan. 410, 701 P.2d 1301
(1985), the Kansas Supreme Court stated that the
terms “services” and “domestic duties” encom-
passed both the performance of acts of manual
labor about the house-taking out the trash, making
repairs, etc.-and the performance of matrimonial,
conjugal and connubial acts and duties. Id. 701 P.2d
at 1312 (citing Clark v. Southwestern Greyhound
Lines, 144 Kan. 344, 58 P.2d 1128, Syl. ¶ 1 (1936)
). Thus, there is an economic and non-economic
component to loss of services damages. These dual
components are reflected in Kansas pattern jury in-
struction 9.02:

In arriving at the amount of recovery, you will
take into consideration the loss or impairment of
plaintiff's ability to perform services in the
household and in the discharge of his domestic
duties, and the loss or impairment of plaintiff's
companionship, aid, assistance, comfort and so-
ciety.

K.S. P.I.K. Civ.2d 9.02 (Supp.1994) (emphasis ad-
ded).
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In this case, the district court specifically modified
this instruction, omitting the italicized portion
above and submitting only the first part of the in-
struction to the jury. According to the court and Mr.
Wolfgang, this removed the non-economic com-
ponent of loss of services damages from the jury's
consideration. Citing Cleveland, 701 P.2d at 1312,
however, Defendants argue that the economic and
non-economic components of loss of services dam-
ages are not separable. Further, they argue that re-
moving the italicized phrase does not change the
fact that the instruction as given still included the
terms “services” and “domestic duties,” terms
which have a long history in Kansas of encom-
passing non-economic factors. Their arguments
must fail for two reasons.

First, Defendants' reliance on Cleveland is mis-
placed. In Cleveland, the issue was whether the jury
could be instructed to consider “mental anguish,
emotional upset, anxiety, and suffering” in award-
ing damages for loss of consortium under § 23-205.
Reaffirming its holding in Clark, the Kansas Su-
preme Court upheld the instruction because §
23-205 allowed damages for the loss of social ob-
ligations, affection, and sexual relations. Cleveland,
701 P.2d at 1312. Cleveland did not hold, as De-
fendants suggest, that such non-economic damages
are always included in a loss of services claim un-
der § 23-205.

Second, the fact that Kansas courts have held that
the terms “services” and “domestic duties” encom-
pass such non-economic factors as mental anguish
and sexual relations, for purposes of allowing such
evidence to be presented in appropriate cases, does
not mean a jury also understands these terms in this
manner. Kansas recognized as much when it adop-
ted the language in P.I.K. Civ.2d 9.02. That lan-
guage specifically separates loss of services dam-
ages into its economic and non-economic compon-
ents. Because the district court deleted the non-
economic portion from its jury instruction, our only
inquiry*1529 is whether there was evidence of loss
of economic services to support the jury's award.

Wentling v. Medical Anesthesia Servs., 237 Kan.
503, 701 P.2d 939, 945 (1985); Marley v. Chemical
Waste Mgmt., 1993 WL 390055, at *3 (D.Kan.
Sept.27, 1993).

[35][36] A plaintiff in a personal injury action is
not required to prove his losses to a mathematical
certainty. Wentling, 701 P.2d at 945. “In such
cases, the triers of fact are presumed to be capable
of converting the losses into monetary equivalents
on the basis of their own experiences and know-
ledge.” Id. (quotation omitted). In this case, the
evidence of Mr. Wolfgang's inability to help his
wife with their four children or do any work around
the house was sufficient to give the jury a basis, us-
ing their own experiences and knowledge, to assign
a monetary value to those lost services. Accord-
ingly, we find that the $65,000 awarded by the jury
for loss of services damages was economic in
nature, and therefore is not subject to the cap set
forth in § 60-19a02.

B. Medical Expenses

In response to Defendants' post-trial motion to
amend the judgment, the district court reduced the
jury's $250,000 award of past medical expenses by
$31,590.90. Defendants seek to have the jury's
award reduced by an additional $70,460.48 because
this portion of the award is not supported by the
evidence. Specifically, they argue that of the
$250,000 awarded by the jury, a proper foundation
was laid for only $147,948.62. This was the amount
of medical bills incurred at the University of Kan-
sas Medical Center (KU), for which there was testi-
mony that the bills were for treatment of Mr.
Wolfgang's burns only, and that they were reason-
able and necessary for that treatment. According to
Defendants, the district court abused its discretion
in admitting evidence of other bills-some of which
contained treatment for non-burn-related injuries
(not compensable in this case), and which were not
supported by testimony indicating that the treat-
ments noted therein were necessary.
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[37][38] Whether a sufficient foundation was laid
for such evidence is a determination which is with-
in the sound discretion of the trial court, and it will
not be disturbed absent a clear showing of abuse.
United States v. Agnew, 931 F.2d 1397, 1409-10
(10th Cir.), cert. denied, 502 U.S. 884, 112 S.Ct.
237, 116 L.Ed.2d 193 (1991). The district court un-
dertook a careful review of the evidence supporting
past medical expenses. It found that $6,246.83 of
the medical expenses clearly related to noncom-
pensable head and neck injuries, and $25,344.07
represented a discrepancy between the actual med-
ical bills and the summary of those bills which was
sent to the jury. After this careful review, the court
concluded that the remaining medical expenses for
Mr. Wolfgang's burns were supported by medical
records and testimony. We have reviewed the re-
cord and are satisfied that the district court did not
clearly abuse its discretion in admitting the chal-
lenged medical records.

C. Newly Discovered Evidence

[39][40] Defendants contend that the district court
erred in denying their motion for a new trial based
on newly discovered evidence of Mr. Wolfgang's
ability to earn money as a race car driver. They as-
sert that Mr. Wolfgang raced successfully on two
occasions shortly after receiving the jury's verdict,
thus refuting his claim that his racing career was
over. The denial of a motion for new trial is within
the discretion of the trial court and will not be dis-
turbed on appeal absent a manifest abuse of discre-
tion. Joseph v. Terminix Int'l Corp., 17 F.3d 1282,
1285 (10th Cir.1994). In order to obtain a new trial
based on newly discovered evidence, the moving
party must show that (1) the evidence was newly
discovered since the trial; (2) he was diligent in dis-
covering the evidence; (3) the newly discovered
evidence is not merely cumulative or impeaching;
(4) the newly discovered evidence would have been
material; and (5) a new trial with this newly dis-
covered evidence would probably produce a differ-
ent result. Id. (citing Graham v. Wyeth Labs., 906
F.2d 1399, 1416 (10th Cir.), cert. denied, 498 U.S.

981, 111 S.Ct. 511, 112 L.Ed.2d 523 (1990)).

*1530 [41] The district court denied Defendants
motion because it considered this evidence truly
new evidence, which was not in existence at trial.
Thus, it failed the requirement that the newly dis-
covered evidence must have been in existence at
the time of trial but not known to the movant.
American Motorists Ins. Co. v. General Host Corp.,
120 F.R.D. 129, 132 (D.Kan.1988); 11 Wright,
Miller & Kane, Federal Practice and Procedure:
Civil 2d § 2808, 86-88 (1995). Defendants argue,
however, that the evidence in question was of Mr.
Wolfgang's ability to earn money racing, which was
in existence at the time of trial. According to De-
fendants, they believed Mr. Wolfgang could still
earn a living as a race car driver, and tried to prove
it at trial, but Mr. Wolfgang deliberately chose not
to race because it would jeopardize his case. Thus,
their inability to discover this evidence was excus-
able, and when Mr. Wolfgang raced eight days after
trial, that evidence became newly discovered.

Even if Defendants' characterization is correct,
however, a new trial is not warranted. Mr.
Wolfgang himself presented evidence that he had
raced after his accident, and had some success, but
in a lesser class of car against lesser “weekend”
competition. The fact that he raced on two occa-
sions after trial, also in this lesser class of car, is
merely cumulative of evidence already presented.
In addition, this evidence is immaterial to the issue
before the jury, which was not whether Mr.
Wolfgang could ever race a car again, but whether
he could earn a living doing so. While Mr.
Wolfgang's car earned a total of $2,200.00 in these
two post-trial races, Mr. Wolfgang himself received
no compensation. For the same reason, we certainly
cannot say that the admission of such evidence
would probably have led to a different result. The
district court did not abuse its discretion in denying
Defendants' motion for a new trial.

AFFIRMED.

C.A.10 (Kan.),1997.
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