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Product Liability

This article provides a general 
summary of Kansas product 
liability law and highlights 

issues routinely encountered when 
prosecuting and defending product 
liability claims. As with any summary 
of the law, it is an oversimplification 
of a complex subject. For every gen-
eral rule and principle discussed, you 
should assume there are exceptions 
that may be relevant to your particu-
lar case.

I. What Is Product Liability?

 Adopted in 1981, the Kansas 
Product Liability Act (KPLA) ap-
plies to all Kansas product liability 
claims regardless of the substantive 
theory of recovery.1 Under the Act, a 
“product liability claim” is a claim for 
“harm caused by the manufacture, 
production, making, construction, 
fabrication, design, formula, prepara-
tion, assembly, installation, testing, 
warnings, instructions, marketing, 
packaging, storage or labeling of the 
relevant product.”2 “Harm” means 
damage to property, personal injuries, 
death, and mental anguish or emo-
tional harm associated with personal 
injury or death.3

II. What Is A Defective Product?

 There are three ways in which a 
product may be defective: (1) a manu-
facturing defect, (2) a warning defect, 
and (3) a design defect.4 A product 
seller has a duty to use reasonable 
care in designing, manufacturing and 
providing warnings and instructions 
for its products. A product is consid-
ered defective if it leaves the seller’s 
hands in a condition “unreasonably 
dangerous” to the ordinary user.5

 A. Manufacturing Defect. A manu-
facturing defect exists when the prod-
uct does not conform to the seller’s 
own design specifications or perfor-
mance standards, or deviates in a ma-
terial way from otherwise identical 
products. Examples of manufacturing 
defects include improper assembly, 
missing parts or use of defective ma-
terials to make the product.

  B. Design Defect. Even if a prod-
uct has been manufactured to perfec-
tion, it may nevertheless be defective 
because of its design. A product 
has a design defect when its design 
makes it unreasonably dangerous.6 
A three-legged chair is often cited as 
an example of a defectively designed 
product. Claims against farm equip-
ment and power tool sellers for 
failing to include guards and other 
devices to prevent foreseeable injuries 
are examples of design defect claims.
 Kansas uses the consumer expec-
tations test to determine liability in 
design defect cases. The consumer 
expectations test defines an “unrea-
sonably dangerous” product as one 
“which is dangerous to an extent 
beyond that which would be con-
templated by the ordinary consumer 
who purchases it, with the ordinary 

knowledge common to the commu-
nity as to its characteristics.”7 Deter-
mining what is and is not a “defec-
tive design” has taxed the creative 
imaginations of judges, juries and 
commentators alike.

 C. Warning Defect. Products de-
signed and manufactured to perfec-
tion may still be defective if they lack 
proper warnings and instructions. 
A product seller has a duty to give 
adequate warnings and instructions 
for the safe use of its products. How-
ever, a seller’s duty to warn against a 
hazard which could arise during use 
or misuse of a product, or a duty to 
properly instruct a consumer in the 
use of a product, does not extend to 
safeguards, precautions and actions 
“which a reasonable user or consum-
er of the product … should or was 
required to possess.”8 
 Similarly, there is no duty to warn 
of “open or obvious” hazards, and 
no duty to warn about situations 
“where the safeguards, precautions 
and actions would or should have 
been taken by a reasonable user or 
consumer.”9 
 A product seller has a post-sale 
duty to warn consumers who pur-
chase its products who can be read-
ily identified when a defect that 
originated at the time the product 
was manufactured is discovered to 
present a life-threatening hazard. 
Determining the nature of the duty 
to warn and the persons to whom the 
warning should be given involves a 
case-by-case analysis.10

 Whether based on negligence or 
strict liability, failure to warn claims 
are measured by the whether the 
warnings and instructions (or lack 
thereof) were reasonable under the 
circumstances.11 
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III. Who Is Liable?

 The KPLA defines “product seller” 
as any person engaged in the busi-
ness of selling products, whether the 
sale is for resale or for use or con-
sumption.12 “Product seller” includes 
the manufacturer, wholesaler, dis-
tributor and retailer of the product. 
A product seller is not subject to 
liability if it can establish all of the 
following: (a) it had no knowledge of 
the defect, (b) it could not have dis-
covered the defect exercising reason-
able care, (c) it did not manufacture 
the product, (d) the manufacturer is 
subject to service of process in Kan-
sas, and (e) any judgment against the 
manufacturer is “reasonably certain 
of being satisfied.”13

IV. Theories of Liability

 Product liability claims include 
actions based on strict liability, 
negligence and breach of express or 
implied warranty.14 

 A. Strict Liability. The doctrine of 
strict liability, adopted by the Kansas 
Supreme Court in 1976, is modeled 
after Section 402A of the Restatement 
(Second) of Torts.15 In a strict liability 
claim, a plaintiff is not required to es-
tablish misconduct or negligence on 
the part of the manufacturer. Instead, 
the plaintiff “is required to impugn 
the product.”16

 To recover under strict liability, the 
plaintiff must establish three ele-
ments: (1) the injury resulted from a 
condition of the product, (2) the con-
dition was unreasonably dangerous, 
and (3) the condition existed at the 
time it left the defendant’s control.17 
Whether a product seller exercised all 
due care in designing, manufactur-
ing and supplying warnings for the 
product is irrelevant in strict liability 
claims.

 B. Negligence. Negligence is the 
lack of ordinary care under the rel-
evant circumstances. As applied in 
product liability claims, if a product 
seller fails to do something a rea-
sonably careful seller would do, or 
does something a reasonable seller 
would not do, the seller is liable for 

injuries caused thereby.18 To recover 
on a negligence theory, plaintiffs 
must establish that (1) the product 
seller owed the plaintiff a duty, (2) 
the seller breached the duty, (3) the 
plaintiff was injured, and (4) there is 
a causal connection between the duty 
breached and the injuries sustained.19 

 C. Implied Warranty of Merchant-
ability. The implied warranty of 
merchantability arises by operation of 
law—not by agreement of the parties. 
Its purpose is to protect consumers 
from losses where products fail to 
meet normal commercial standards. 
It requires products to be “fit for the 
ordinary purposes for which such 
goods are used.”20 Every product sold 
in Kansas comes with an implied 
warranty of merchantability.21 
 To establish a breach of the implied 
warranty of merchantability, a plain-
tiff must show that (1) the product 
was defective, (2) that the defect was 
present when the product left the 
seller’s control, and (3) that the defect 
caused the injury sustained by the 
plaintiff.22

V. Defenses To Liability

 A. Statute of Limitation. Whether 
based on strict liability, negligence or 
breach of warranty, a product liabil-
ity action must be brought within 
two years of the date of injury or the 
date such injury becomes reasonably 
ascertainable.23 

 B. Useful Safe Life. Even if a 
claim is timely filed, a product seller 
can avoid liability by proving that 
the alleged harm was caused after 
the product’s “useful safe life” had 
expired.24 Useful safe life begins 
when the product is “delivered” and 
“extends for the time during which 
the product would normally be likely 
to perform or be stored in a safe man-
ner.”25 The KPLA cites several factors 
to consider in determining whether a 
product’s useful safe life has ex-
pired, including the amount of wear 
and tear, deterioration from natural 
causes, and modifications or altera-
tions to the product.26

 A product seller is subject to liabil-
ity after a product’s useful safe life 

has expired if it expressly warrants 
the product for a longer period.27

 In claims that involve harm caused 
more than 10 years after a product 
is delivered, a presumption arises 
that the harm was caused after the 
product’s useful safe life expired, 
and this presumption may only be 
rebutted by “clear and convincing 
evidence.”28 However, the 10-year 
period of repose does not apply if the 
product seller intentionally misrep-
resents facts or fraudulently conceals 
information about its product and 
such conduct is a substantial cause of 
the alleged harm.29

 C. Defect and Causation. Regard-
less of the theory upon which recov-
ery is sought, proof that a defect in 
the product caused the alleged injury 
is a prerequisite to recovery.30 It is not 
enough to demonstrate that an injury 
was caused by a product.31 Kansas 
law requires plaintiffs to identify a 
specific defect and demonstrate a 
causal connection between the defect 
and the alleged harm.32

 D. Comparative Fault. The com-
parative fault doctrine governs 
product liability cases based on 
negligence, strict liability and breach 
of implied warranty. Under Kansas 
comparative fault principles, recov-
ery is prohibited if the plaintiff’s fault 
is greater than the combined fault of 
all defendants.33 The negligence of 
any person, whether joined as a party 
or not, may be compared if supported 
by the evidence, even if recovery 
against the person is barred.34 Each 
defendant, however, is liable only for 
that percentage of the total damages 
attributed to it. There is no joint and 
several liability in Kansas.

 E. Learned Intermediary Doctrine.
Under the learned intermediary 
doctrine, pharmaceutical companies 
and medical device manufacturers 
discharge their duty to warn con-
sumers of risks associated with their 
products if they adequately warn the 
consumer’s prescribing physician of 
the risks.35

 F. Government Standards and 
Regulations. When the injury-caus-
ing aspect of the product complied 
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with legislative or administrative 
safety standards at the time of manu-
facture, the product is deemed not 
defective unless the plaintiff proves 
that a reasonably prudent seller could 
and would have taken added precau-
tions.36 Conversely, when the injury-
causing aspect of the product did not 
comply with existing safety stan-
dards, the product is deemed defec-
tive unless the seller proves its failure 
to comply was reasonable under the 
circumstances.37 

VI. Special Evidentiary Issues

 A. State of the Art and Subsequent 
Remedial Measures. The KPLA pro-
vides that evidence relating to tech-
nological advancements or changes 
made, learned or placed into com-
mon use after a product is designed, 
manufactured or sold is inadmissible 
unless the evidence is offered to im-
peach a witness who has denied the 
feasibility of such advancements.38 
This section of the KPLA is viewed 
as a “state of the art” statute. It is 
intended to “limit the rights of plain-
tiffs to recover in product liability 
suits generally and to judge a product 
for an alleged defect only when it was 
first sold.”39

 B. Other Similar Incidents. Kansas 
law permits the introduction of sub-
stantially similar accidents in prod-
uct liability actions to demonstrate 
notice, the existence of a defect, or to 
refute testimony by a defense witness 
that the product was safely de-
signed.40 The party seeking to intro-
duce the evidence must show that the 
circumstances surrounding the other 
accidents were substantially similar 
to the accident at issue.41 Whether 
accidents are substantially similar 
depends largely upon the theory of 
the case.42

VII. CONCLUSION

 I hope you find this article use-
ful, whether prosecuting or defend-
ing Kansas product liability claims. 
Keep in mind there are exceptions 
to virtually every rule and principle 
discussed above, and other relevant 
topics such as preemption of claims, 
unavoidably unsafe products and 
expert testimony have been entirely 
omitted. v
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